Promoting Child and Family WellBeing Through Civil Rights
Compliance
June 8, 2017

• U.S. Department of Health and Human Services
• U.S. Department of Justice

Welcome
• Brandy Wagstaff, Trial Attorney, Disability Rights Section,
Civil Rights Division, U.S. Department of Justice (Presenter)
• Carla Carter, Civil Rights Analyst, Office for Civil Rights, U.S.
Department of Health and Human Services (Presenter)
• Dylan de Kervor, Attorney Advisor, Civil Rights Division, U.S.
Department of Justice (Presenter)
• Kevonne Small, Attorney Advisor, Civil Rights Division, U.S.
Department of Justice (Presenter)

#Alliance4Equity

Housekeeping
A few things to know before we get started:
o This webinar is being recorded and will be
available online.

o All attendees are in listen-only mode.
Please use the chat feature in your control
panel if you have issues with
GoToWebinar.
o Submit questions at any time using the
chat feature.

Join Our Learning Collective

Agenda For Today’s Session:
• Overview of Applicable Federal Civil Rights Laws
▫ Title VI of the Civil Rights Act
▫ Title II of the Americans with Disabilities Act
▫ Section 504 of the Rehabilitation Act
• HHS and DOJ Child Welfare Initiative
• Enforcement Examples
• Discussion

Title VI of the Civil Rights Act of 1964:
1. To prevent subsidizing discrimination with federal funds.
2. To “insure the uniformity and permanence to the
nondiscrimination policy,” eliminating the need to debate
discrimination in each funding bill.
3. To address grants issued under the “separate but equal”
doctrine that permitted discrimination.
4. As an alternative to litigating each instance of alleged
discrimination.

Title VI of the Civil Rights Act of 1964:
“No person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or
activity receiving federal financial assistance.”
-Civil Rights Act of 1964, Title VI, 42 U.S.C. § 2000d

…on the ground of race, color, or national origin…
• Includes any perceived race, color, or national origin.

• National origin can include an individual’s language, culture, ancestry,
or other social characteristics.

Reasonable Steps to Provide Meaningful Access
• Recipients must take reasonable steps to provide meaningful access to
each LEP individual eligible to be served or likely to be encountered in
their programs or activities.

• Meaningful access can be achieved through oral and written language
assistance services, provided free of charge and in an accurate and
timely manner.
• Such services can include providing translated documents and providing
qualified interpreters.

Example
• Given the importance of contact with child welfare agencies and courts,
and the critical nature of timely communication, effective language
services should be provided to LEP parents and prospective parents,
and anyone else who has a significant interest in the matter, such as
grandparents or siblings

Federal Financial Assistance
Federal agency jurisdiction 1. Jurisdiction established through federal financial assistance (FFA)
2. Types of FFA include
a. Grants and loans

b. Grants or donation of Federal property

c. Detail of Federal personnel
d. The sale, lease, or permission to use Federal property
e. Any Federal contract for the “provision of assistance”

Examples of Recipients in Child Welfare Context
• County Child Welfare Agencies
• State Court Systems
• Service Providers

• Others to consider: public transportation systems, housing authorities,
unemployment services, public benefits services

Forms of Prohibited Discrimination
Intentional Discrimination
(Disparate Treatment)

Disparate Impact
(Discriminatory Effects)

Retaliation

Intentional Discrimination
What is intentional discrimination?
• When similarly situated persons are treated differently, at least in part,
because of their actual or perceived race, color or national origin.

Intentional Discrimination requires:
• The recipient was aware of the person’s race, color, or national origin; and
• The recipient acted, at least in part, because of the person’s race, color, or
national origin.
• Malice and bad faith, however, are not required to sustain an intentional
discrimination claim.

Proving intentional discrimination
1. Direct evidence of discriminatory motive (e.g. express classifications)
2. Arlington Heights mosaic of factors (e.g., statistics, legislative or
historical background, or departures from normal procedures)
3. McDonnell-Douglas framework (worse treatment of a protected,
qualified individual than that of similarly situated individual or
individuals not in the protected group by a recipient)
4. Combination of above

Example
• A statement of an official involved in the decision stating that an
ostensibly race-neutral action was taken in order to limit minority
individuals’ eligibility for a federally funded benefit or program is direct
evidence of race-based intent.

What is disparate impact discrimination?
• A neutral policy or practice that disproportionately and adversely affects
protected individuals (based on race, color or national origin), and can
achieve its objectives by less discriminatory means.
• Based on agency regulations.

Who can enforce it?
 Federal agencies may take enforcement action against disparate impact
discrimination; however, private parties may not invoke Title VI regulations
to obtain redress for disparate impact discrimination in Federal court.

Proving disparate impact discrimination
1. Disparate impact. Does the harm fall disproportionately on a race,
color, or national origin group?
2. Justification. If so, does the record show a substantial legitimate
justification for the policy or practice?
3. Less discriminatory alternative. Is there a less discriminatory
alternative?

Examples
• Utilization of a funding formula for distributing federal aid that resulted
in a substantially adverse disparate impact on minorities and the
elderly. Meek v. Martinez, 724 F.Supp. 288 (S.D. Fla. 1987).
• The use of a non-validated IQ test that resulted in a disproportionate
number of African-American school children being placed in special
education classes as a result of the test. Larry P. v. Riles, 793 F.2d 969
(9th Cir. 1984)

Retaliation
Title VI prohibits intimidation and retaliation against
any individual or group for the purpose of interfering
with a right protected by Title VI or because the
individual has “filed a complaint, has testified, assisted
or participated in any way in an investigation,
proceeding, or hearing” under Title VI.

Title VI Enforcement
1.

Pre-Award Process

2.

Compliance Review

3.

Investigation

4.

Voluntary Compliance

5.

Litigation

The Americans with Disabilities Act
• Signed into law by July 26, 1990,
President George H.W. Bush
• First comprehensive civil rights law for
people with disabilities.
• It seeks to ensure an equal opportunity
for individuals with disabilities to
participate in all facets of our nation’s
economic, civic, social, and cultural life.

Title II of the ADA
• Unlike section 504 of the Rehabilitation Act, Title II of the ADA extends
to all the activities of State and local governments whether or not they
receive Federal funds.
• Title II prohibits disability-based discrimination in all programs,
services and activities of over 80,000 state and local governments,
including child welfare agencies and courts.
• “No qualified individual with a disability shall, by reason of such
disability, be excluded from participation in or be denied the benefits
of services, programs, or activities of a public entity, or be subjected to
discrimination by any such entity.” - Americans with Disabilities Act,
Title II, 42 U.S.C. 12132.

Title II of the ADA—Coverage
• Under Title II, the “services, programs, and activities” provided by child
welfare agencies include, but are not limited to, investigations,
assessments, provision of in-home services, removal of children from
their homes, case planning and service planning, visitation,
guardianship, adoption, foster care, and reunification services.
• “Services, programs, and activities” also extend to child welfare
hearings, custody hearings, and proceedings to terminate parental
rights.

Title II of the ADA—Definition of “Disability”
• “Disability” defined as physical or mental impairment that substantially
limits a major life activity (e.g., caring for oneself, performing manual
tasks, breathing, standing, lifting, speaking, learning, concentrating,
eating or sleeping).
• Major life activities also include operation of major bodily functions
(e.g., functions of the immune system, normal cell growth, digestive,
bowel, neurological, endocrine, and reproductive functions).
• Title II also applies to people who have a record of impairment or are
regarding as having an impairment, regardless of whether they have an
impairment.

Title II of the ADA—Coverage for Drug Users
• An individual with a disability under Title II does not include an
individual who is currently engaged in illegal use of drugs, when an
entity acts on the basis of the illegal drug use.

• But, an individual is not excluded from the protections of the ADA and
504 on the basis of illegal drug use if that person has successfully been
rehabilitated or is participating in a supervised rehab program and is no
longer engaging in illegal drug use.

Title II of the ADA—Protection in Child Welfare Context
• In the child welfare context, Title II
protects individuals with disabilities
who are parents, children, legal
guardians, relatives, caretakers, foster
parents and prospective foster or
adoptive parents.
• It also protects individuals from being
discriminated against on the basis of an
association with someone who has a
disability.

Common Goals of Child Welfare and ADA NonDiscrimination Mandate
• While child and family services agencies have an important obligation to
protect children from abuse and neglect, they must do so without
discriminating on the basis of disability and must be prepared to
reasonably modify their policies, procedures, and practices when
necessary to ensure that parents and children with disabilities can
participate equally in their programs, including their reunification and
support programs.

Common Goals of Child Welfare and ADA NonDiscrimination Mandate
• The goals of child welfare and disability non-discrimination are mutually
attainable and complementary.
• Ensuring that parents with disabilities have equal access to parenting
opportunities increases opportunities for children to be placed in safe
and caring homes.

Laws Enforced by the Office for Civil Rights
• Title VI of the Civil Rights Act of 1964
• Title IX of the Education Amendments of 1972
• Section 504 of the Rehabilitation Act of 1973
• Age Discrimination Act of 1975
• Title II of the Americans with Disabilities Act of 1990
• Multiethnic Placement Act of 1994, as amended
• Section 1557 of the Patient Protection and Affordable Care Act

Section 504 of the Rehabilitation Act of 1973
• Same definitions and prohibitions on discrimination as Title II of the
ADA, but only applies to recipients of federal financial assistance;
• Can apply to an entire entity, even if funding is provided to certain
programs;
• Recipients required to provide written assurance of nondiscrimination;
• Remedies include suspension or termination of HHS funding, judicial
enforcement by referral to DOJ, and a private right of action.

MULTIETHNIC PLACEMENT ACT OF 1994 (MEPA),
AS AMENDED
• Title IV-B and Title IV-E agencies are prohibited from:
• Delaying or denying the placement of a child into foster care or for
adoption on the basis of the foster or adoptive parent’s race, color or
national origin or that of the child involved;
• Denying any individual the opportunity to become a foster or adoptive
parent on the basis of that individual’s race, color or national origin.
• A violation of MEPA is a violation of Title VI.

Sources of HHS Funding and Recipients
HHS Funding Sources
•
•
•
•
•
•

Title IV, Part E and Part B of the SSA
Court Improvement Program
Medicaid
Child Care Development Fund Block Grant
Head Start and Early Head Start Block Grant
Temporary Assistance to Needy Families
(TANF)
• Substance Abuse and Mental Health Services
• Maternal and Child Health Services Block
Grant (Title V of the Social Security Act)

HHS Recipients and Sub-Recipients
•
•
•
•
•
•
•
•
•
•

State and local child welfare agencies
State Court Systems
Private and Non- Profit Agencies
Child Placing Agencies
Mental Health Providers
Substance Abuse Programs
Parent Education Programs
Counseling Services Providers
Anger Management Programs
Day Care Programs

HHS and DOJ Child Welfare Initiative
• Impetus for HHS and DOJ Collaboration
• Joint Enforcement
• Technical Assistance
▫ Disability Rights and Child Welfare Guidance
▫ Title VI and Child Welfare Guidance

• Outreach

DOJ and HHS Collaboration:
Collaborative models such as this will:
• Help address systemic and complex problems with multiagency solutions and perspectives;
• Demonstrate to recipients that federal agencies are united
on enforcement of federal laws such as Title VI, Section
504, and Title II of the ADA to address discrimination;
• Allow federal agencies to use resources from other
agencies.

Technical Assistance
HHS/DOJ Disability Technical Assistance

HHS/DOJ Title VI Dear Colleague Letter

Au
August 2015

October 2016

Enforcement Examples
Washington Department of Social and Health Services
▫ Discriminatory Treatment in Determining Location of Child Welfare Services

Mississippi Department of Human Services
▫ Discriminatory Treatment in Parenting Opportunities

Massachusetts Department of Children and Families
▫ Discriminatory Treatment in Parenting Opportunities

Georgia Department of Human Resources
▫ Discriminatory Treatment in Foster Care and Adoption Programs

Resources
Title VI Legal Manual

OCR Child Welfare Webpage

http://www.justice.gov/crt/about/cor/coord/vim
anual.pdf

http://www.hhs.gov/civil-rights/forindividuals/special-topics/adoption/index.html

Title VI Civil Rights Newsletters

Children’s Bureau Express Newsletter

http://www.justice.gov/crt/about/cor/pubs.php

https://cbexpress.acf.hhs.gov/

Federal Interagency Working Group on
Limited English Proficiency

Child Welfare Information Gateway

www.lep.gov

MEPA Webcast

ICE Parental Interests Directive

http://spaulding.org/academy/nrcaarchive/webcasts/

https://www.ice.gov/parental-interest

https://www.childwelfare.gov/
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Civil Rights Division
Federal Coordination & Compliance Section
(202) 616-9692
kevonne.small@usdoj.gov

Brandy Wagstaff
Trial Attorney
U.S. Department of Justice
Civil Rights Division
Disability Rights Section
(202) 307-2219
brandy.wagstaff@usdoj.gov
Dylan Nicole de Kervor
Attorney Advisor
U.S. Department of Justice
Civil Rights Division
Federal Coordination & Compliance Section
(202) 616-2271
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